ANSWERS 
TO THE 3 


Petition given in by John Earl of Canfard. 


HE Petitioner having fully repeated your Lordſhips Intcrlocutor of 
| 


the 23. laſt Month,reclaims as to one Point only, viz. That the Pre- 
A be of 40 years doth commence from the Act of Parliament 1617, 


Cauſeis come to two Points in Diſpute, to wit, If the Feminin Subceffion took 


nd not from the Decreet of Ranking 1606. So at laſt 5 important 
place in Dignities? As to which the Purſuer has given in a Petition. And next, 


the Preſcription is to be computed from the Act of Parliament 1617, or from the 


Decreet of Ranking, | | : 

As to this Point, before the Purſuer make any Anſwer, he craves leave 
to obſerve, HFrſt, That it has beewan Opinion received amongſt all Lawyers, 
that Preſcription is Juris civilis, and therefore is admitted no where but by 
exp? eſs Statute. The Emperor Juſtinian being to treat the Matter of Pre- 


ſeriptions, in the Title De aſu capionibus in the Inſtitutions, begins in theſe 
words, Jure civile conſtitutum fuerat utqui bona fide ab eo qui dominus non erat, 


oum crediderit eum dominum efe, rem emerit, vel, ex donatione, aliave quavis ju- 
ſta cauſa acceperit , is eam rem ſi mobilis erat, Anno ubique unofi immobilis, hien- 
rio tantum in italico ſolo uſu capiat, ne rerum dominia in incerto eſſent, manifeſtly 
referring the original of Preſcription to the Civil Law ; and indeed it did flow 
from the Laws of the Twelve Tables. * 


And it is for the ſame Reaſon, that all the different Species of Preſcription 


which obtain in Scotland, have been eſtabliſhed by ſpecial Acts of Parliament; 

as is evident by the Acts of Parliament, King James III. Concerning the Preſcrip- 
tion of Obligations. ; the Acts of Parliament King James IV. Concerning the 
Preſcription of the Summonds of Error of Inqueſts, and from the Acts concern- 
ing Retours, Spuilzies, Removings, Holograph Writs, and many others need- 
tels to name; and therefore alſo it is, that Balfour who wrote before the Act 
of Parliament 1617, in his Title of Preſcriptions, ſpeaks not one word of the 
Preſcription of heritable Rights; and Craig who wrote before the making of 


that Law, Lib. 2. Dieg. I. acknowledges that we had no ſuch Preſcription, and 


regrets it; my Lord Stair Title of rden, Numb, 12. ſays in expreſs 
o Terms, 


* 0 


== 


Terms : © By our ancient Cuſtom there was no place for Preſcription in any 
= Caſe, which hath been helped by our Statutes both as to long and ſhort Pre- 
<« ſcriptions. And Sir George Mackenzie is of the ſame Mind in his Obſervations 
upon the Act of Parliament 1617. And therefore, the Ground now urged ſo 
earneſtly for the Petitioner, is very new and ſingular, pretending to eſtabliſh _ 
a Prelcription not expreſt in the Act, running from a period before that 
Law was made; altho it be-certain, that CorreQory Laws,\or Laws which 
introduce any thing new or beyond the common Obſervation, are of ſtrict Inter- 
pretation. And alſo, that Laws are not to be extended in materia odioſa, ſuch 
151 Preſcription, whereby a Party is deprived of his Right without his Conſent. 
And to ſatisfy the Lords how unfavourable Preſcription is, their Lordſhips will 
pleaſe obſerye the Deciſion Ogilvie contra Lord Ogilvie, December 23. 1630, 
where a Contract dated in the 1590, but blank as to the Day and Month, was 
conſtructed to be of ſuch a date, as might elide the Exception of Preſcription, 
And your Lordſhips will alſo further pleaſe to notice, that Preſcription of 
Heritable Rights was very much againſt the Grain and Genius of the Laws of 
Scotland, which did extraordinarly tavour the preſervation of Families and E- 
Nates; and therefore it was very long before Preſcription in Heritable Rights 
was admitted: And altho it had been Tabled in the Parliament 1612, yet all 
that was then 1 was to grant a Commiſſion to the next Parliament anent 


the Preſcription of Heritable Rights; as appears by the Liſt of the unprinted 
Acts ſubjoined to the Acts of the ſaid Parliament. 3 

But 24s. The. Purſuer muſt alſo in general obſerve, that the Petitioner 
takes it for granted, that the Act of Ranking 1606, was a Title of Preſcrip- 
tion which under favour the Purſuer does nowiſe admit. For albeit the Peti- 
tioner will all along bave it conſidered as a Decreet of a Sovereign Judicatory 
in foro, yet I do contend, that it was not ſo much as a Decreet, being pro- 
nounced by no Judicatory, or by any legal Authority which could ſo much 
'as be prorogated : For this I 13 will be yielded, That no Juriſdiction 
can be prorogat but what is ordinary. 2do. I contend, that the compearance 
marked for m 2 by his Procurator, not being in the Decreet of 

an ordinary Tu icature, does not ſo much as prove his Compearance. 3t:o. 
Much leſs can his Compearance without production of a Mandat or ſpeakin 
one ſingle word, prejudge my Intereſt, or import that my Predeceſſor di 
prorogat or ſubmit to that Juriſdiction. But 4to. As the Commiſſion granted 
for Ranking of the Nobility, did confer no Juriſdiction nor Authority to 
decide in point of Right leſs or more; ſo it could be no Title of Pre- 
icription, containing in its boſom the Reſervation of others Rights 
and Intereſts, and indeed, it was not intended, nor does the 
Commiſſion or Procedure give the leaſt colour to imagin it. The Kin 
and his. Council for the preſervation of the publick Peace, might proceed by 
way of Expedient for the interim, until the Rights of the Parties were ur- 
ged before an ordinary Judicatory : And this is all 


that was inten 
toreſaid Act, as the Act it ſelf does in more places than one . . | 
But zie. The alledged Preſcription as it wants a Title, fo it wants a Poſſe{- 
ſeſſion, and both are neceſſary in Preſcription : For from the 1606 till the 1633 
incluſive, it does not appear, that ever the Earls of Sutherland and Cramfurd 
were together in Parliaments or Councils; and 


- 


Og 4 | | dre this Preſcriptio 
much inſiſted on, is certainly very defective. 5 N ption fo 
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T ſhall not trouble your Lerdlhips 8 time with the general Point, viz. 
How far 4 A np can be ſuſtained in ſuch Caſes, tho it is pretty evident, 
that neither do the words of the Act of Parliament 1617 properly comprehend 
without the help of Interpretation, jura ſanguinii, or Titles of Honour, or 
Rights of Precedency; and there do not want inſtances both at hame and a- 
broad of Peers, who having been long called in the Rolls of Parliament under 
other Deſignations and in a different Order, or who after Forfaultures of 
near 100 Years, have for all that aſſumed the ancient Titles of their Families 
and their Precedencies; nor has the Petitioner to this day produced any Au- 
thors for Preſcription in ſuch Caſes. It is true, T:iraquellus and Craig are cited for 
immemorial Poſſeſſion, as a manner of acquiſition in Matters of Dignity; but 
then the ſame Tiraquellus expreſly rejects the Preſcription of 30 Years; and 


neither of them Aﬀerts, that Preſcription makes a Preference in a Competition 


Where more ancient Fitles are produced, but only to conſtitute a Dignity:and it 
is no leſs plain, that thePetitioner has no pretence to immemorial Poſſeſſion after 
what has been adduced, for clearing the very period of time at which thePetitio- 
8. predeceſſors were Nobilitated, and the Interruption which happened in 
the 1572. $1 | 
 _ Theſe things being in general premiſed, might ſuperceed the neceſſity of 
any particular Anſwer; but out of reſpect to the Petitioner, I ſhall ſhortly 
Reſume and Anſ wer. 1 5 | Eo” 
And rf, Whereas the Petitioner alledges, That Preſcription founded on Poſ- 
ſeſſion and depending upon a Title, muſt be reckoned from the date of the Title, 
which the Petitioner ſays is the Decreet 1606; conform whereunto, he and his 
Predeceſſors have poſſeſt; nor can the Act of Parliament 1617 be the terminis a quo, 


ſeing the Petitioner has no Title of that date. 


I anſwer, That ſince Preſcriptions are introduced, they begin to be com- 
puted from the date of the Title, yet that is not neceſſary: For where Inter- 
ruptions happen, the Preſcription is net compted from the date of the Title, 
but from the Interruption. But as to ſuch Rights as d d exiſt before the Act of 

Parliament, and which had not at that time been confirmed by 40 Years peace- 
 ablepoſſeſtion ;, the Term from whence the Computation runs, can be no other 

but the date of the Act of Farliament ; becauſe before that Act, there was 
no Law obliging any party having Right, to interrupt or quarrel a quarrelable - 
Poſſeſſion, nor any Law giving priviledge to ſucha poſſeſſion. And in the next 
place, altho the AR of Ranking 1606, did give the Petitioner the advantage 
that he might have the Precedency, yet he did not poſſeſs it for many years 
after, nor for any thing yet ſeen, before the 1661. | | 

Nor can the Poſſeſſion at all be counted peaceable, ſeing firſt, it was inter- 
rupted in the 1630 by a Procels and Citation; and in the Year 1641, by à Pro- 
teſt marked in the Liſts of theſe Acts, which being marked in theſe Words, Pro. 
teſtation Earl of Sutherland anent his Place, muſt be underſtood to. have been 
a Proteſt againſt the, whole Earls Ranked before him; ſeing firſt, he had rai- 
ſed his Proceſs againſt. them all; and in the next place, the Proteſtation in the 
year 1641, is marked in the ſame manner as the Proteſtation in Auno 1647, 
which mentions no particular Earls; but is a Proteſtation, The Earl of Suther- 
land anent his Place and Precedency ;, and yet by the Extract of that Proteſta- 
tion produced, it is plain, that the Earl of Sutherland did then Proteſt againſt 
all the Earls Ranked before him: And indeed, what can a Proteſtation for his 
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place Import feſs? And tho that Proteſtation taken in the year 1641 be 


not now produced, yet the Liſt of the Acts is ſufficient to inſtruct it; nor can 


there be more required, ſeing it is well known, that the Warrants of theſe 


Parliaments are ſuppreſt by Authority. | 
Il muſt alſo in this place obſerve to your Lordſhips, That the Earl of Craw- 
furd's peaceable Poſſeſſion being once interrupted-by my Summons, it ſtodd ſo 
interrupted until the Act of Parliament 1685, and for ſeven years after, altho 
there had been no other Deed of Interruption but that Summons ; but ſeing that 
Summons was followed by ſo many judicial Proteſtationg in Parliament, wheres» 
by my Action was opp renewed, while the Right was yet current, it is 
impoſſible that either my Summons ſhould be underſtood to be fallen, or that 


theſe Deeds of Interruption done while the Right was current, ſhould become 


irritat by the ſuperveening act of Parliament: So that all this Anxiety for the 
time from whence the Preſcription is to be computed, is to no purpoſe, King 
eſto the Preſcription were to be counted from the 1606, yet it was interrupted va- 
- lidly, according to the Law ſtanding, in the 1630, from whence there begun a 
new Courſe of Preſcription, in which. time, and while my Rights were 
yet current, my judicial Proteſtations were new Interruptions, which were 


| not reſcinded by the Act of Parliament 1685, nor is my Summons at all in the 


terms of that A&, ſeing I donot make uſe of that Summons, and the Executi- 
ons nakedly as the Ground of that Interruption, but in Conjunction with 
my judicial Proteſts, which your Lordſhips have ſuſtained, and againſt which 
the Petitioner neither does, nor can alledge any thing ſolidly. | 
Hut then the Petitioner proceeds, and having cited the words of the Act of 

Parliament 1617, as far as they are judged to the purpoſe, argues firſt, That the 


Alt Ratutes and declares, and therefore might have a Retroſpect. 2do. That 


the Retroſpect is in terminis expreft, that whoever have bhruited heretofore, 


&c.And,ztio,TheCommencement of the bruiking is expreſly fixt upon the date of the 


Infeftments or Titles (which by the by the Petitioner would have pals for equi- 
ralent terms) and therefore the Petitioner ſublumes,That he and his Predeceſſors 
bruiked the Precedency in que ſtion before the 1617, for 40 years, and therefore, &c. 

It is anſwered, That the Petitioner does very ſtrangely miſtake the Act of 
Parliament: The words whereof are, That whoſoever have bruiked heretofore, or 
Hall bruik in time coming, for the ſpace of 1 years continually: Which plainly 
comprehends two ſeparat Caſes and no more, wiz. Such 5s have 
bruiked 40 Years heretofore, and ſuch as ſhould bruike 40 Years in 
time coming, and conform to theſe two Caſes, the Law ſtatutes di- 
ſtinctly & differently,viz, As to ſuch as had bruiked full 40 years.: That Act indeed 
does introduce a Preſcription, but quarrelable within 13 years, and as to ſuch 
who ſhould in time coming poſſeſs 40 years without Interruption, The Act in- 
troduced the Preſcription of. 40 years. Beſides theſe two Caſes, the Act of Par- 
liament has taken notice of no other, and no doubt your Lordſhips Will be ten- 


der in a Caſe which concerns Property in general, to admit of any Novelty, 
But, 2do. The Act of Parliament expreſly mentions the Title of Preſcription, 
viz, Heritable Infeftments, for which the Petitioner craves leave to ſubſtitute. 
Titles; but this precarious Alteration is in too material a part, ſeing the Title 
iments demonſtrats, that the Act of Parliament is reſtricted 
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of Heritable Inf 
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to Heritable Rights of Lands, and does not concern Titles and Dignities, which 
are conveyed without Service or Infeftment. 33 

And as to the Inferences in the Petition from the ſaid Act, And firſt, That 
the Act declares and ſtatutes, from whence the Petitioner pretends to infer a 
Retroſpect, as if that Propriety of Speech were always obſerved in the Acts of 
Parliament: Are not theſe Terms to be found in the Act 6. and 18, Parliament 
1621, and in many other places, where yet for certain there was a new Rule 
eſtzbliſhed, and no retroſpect? 2do. The words whoever has bruiked heretofor, 
are to be conſtructed with the words for the ſpace of 40 years; for there is no 
other time expreſt, and it is with all reſpe& very mcongruons to ſay as the Pe- 
titioner does, Page 4. in the beginning, That the. Petitioner has bruiked before 
the 1617. for goxyears, ſeing the Period he pleads for is only the year 1606, IF 
it were needful to confirm what is ſo plain, the laſt Claniefin the Act concern- 
ing the 13 years, makes it clear to a Demonſtration, and Sir George Macſtenzie 
upon that Act, Obſervation. 7. ſays, That by this Act, the Preſcription was 
dramn back in favours of thoſe who had poſſeſt 40 years prior tothe Act,; fur dram- 


*\ 


ing back whereof nothing can be anſwered, &c. So that tho there be a Retroſpect, yet 


it is a Retroſpect as to a particular Caſe, viz. where 40 years were run compleat 
before the Act, and in that Caſę thePreſcription was to be counted from theDate 

of the Right, but as to the Preſcription in time coming, it required 40 years Poſ- 
ſeſſion, ſubſequenr to the Law, conform to the Rights: And it is a Miſtake that 


the Act of Parliament fixes the Commencement of the Preſcription upon the 


Dates of the Rights, but requires that the Poſſeſſion ſhowld be conform to a 
Right: And it is well known, that a Right, tho diſputed for 100 Years, may 


© thereafter acquire ſtrength by a preſcription, tho the Preſcription begins 100 


years later than the Date ofthe Right, „ 
The Petitioner having by miſtake imagined that Preſcription is to be carried 

always as high as the Date of the Right, tho, as has been ſaid, Preſcription 

may begin by an Accidental Occaſion, much recenter than the Date of the Ti- 


tle, and that the Act of Parliament is plainly a ſupervenient accident giving, 
Riſe and Birth to the Preſcription. The Petitioner goes on to prove that the 


Preſcription begun before the 1617, was therein included, becauſe of the Decla- 
ratory part of the Law, but eſpecially becauſe the Petitioner thinks it hard, that 
the preceeding Poſſeſſion ſhould be loft, and ſtates the Caſe, Supp:ſing that a 
Party had peſſeft 59 Tears, it availed him nothing, unleſs he fhoudl poſſeſs yet 

oO more, making 79. But firit, what would have been the Caſe, if. 
the Act of Parliament had never been made? Then no length of time would have: 
ſecured where there Was not a ſufficient Title: And indeed in plain Seuſe, it's e- 
vident that the Years, before the Act of Parliament, were included in no Law, 
and therefore a Party poſſeſſing 39 years, had yet an Advantage by the ſuper- 
veening Law, in as far as by the courſe of 40 years, he could acquire a Right, 
which he could not have done before. But 240. Suppoſe the Caſe, that a party 
had poſſeſt 29 years 365 days betore the Act of Parhament 1617, Can any: man 
free of Byaſs believe, that that Right expired the very next day after tlic Act of 
Parliament? Or is at conſiſtent with Reaijon, that he who had poſſeſt full 40 years 
by ai heritabie Right, ſhould yet be quarrelled within the 13 years; Bu: he that 
had poſſeſt 40 years all to one day ſhould have the benefit of the Preicriprion u- 
e | l 
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pon the very paſting of the Act of Parliament? To which, tho the Petitioner, 
page 7. pretends to make a plain Anſwer, yet it is impoſſible, and the weakneſs 
and Conſtraint of the Anſwers, do ſufficiently demonſtrat how far it is from be- 
ing a plain Caſe, as the Petitioner would have it. Rs 
But then the Petitioner inſiſts upon the Authority of Deciſions, and concludes, 
That it's needleſs to 5 7 more Prafticks, where both the Reaſon of the Law, 
and the 1 of the Law, and the hail current of our Pratticks appear 
to be lo evident, . Sb 
But to this it is Anſwered, Firſt, That in all this matter, the Petitioner 
ſtrugles for a Retroſpect, which altho the Act of Parliament 1617, has'in one 
Caſe Eſtabliſh'd, viz. Where there was 40 years poſſeſſion Compleat and out- 
run before the date of the Act; yet from thence, to argue and infer more Re- 
troſpects in different Caſes, againſt the common maxims of Law, whereby Laws 
futuris dant normam negotiis, and againſt the expreſs Laws of this Kingdom, 
which declare, that Laws ſhould be extended ad futura and not ad preterita, 
AR 19. Par. 10. Fa. 6th. and Act 182. Par. 13. Ja, 6th, I ſay, to ſqueez out a 
further Retroſpe& in a different caſe not expreſt, were certainly groundleſs. 
240, Theſe Practicks are only to be regarded, where the queſtion it ſelf is 
Determined); but ſo it is, that in none of the Deciſions cited, is this ueſtion, 
or the Importance of the Act of Parliament 1617, fo much as e | 
3tio. More particularly, it is Anſwered to the Deciſions. And Firſt, to 
that upon the 18 December 1623 Monimusk contra Forbes, where the excepti- 
on of 40 years Poſſeſſion was ſuſtained, to induce a Preſcription againſt the 
Purſuer, albeit when the Poſſeſſion begun, the Right might have been quar- 
reled: Your Lordſhips may obſerve, that there is not one Word of the Act of 
Parliament 1617, and the caſe there decided, might probably have been, That 
Forbes's Author being a Truſtee for Monimusſt, had nevertheleſs Diſponed to the 
ſaid Forbes and Adonimush, neglecting to intent any Action upon the Backbond 
for declaring tke Truſt, did ſuffer Forbes to poſſeſs for 40 years, in which caſe 
no doubt there was a Preſcription againſt the Purſuer, but then that Preſcrip- 
tion is not founded upon the Act of Parliament 1617, nor does the Deciſion 
ſay ſo; but upon the 29 Act. 5 Par. Ja. 3d. concerning Obligations to be fol- 
lowed within 40 year, or elſe to preſcrive- And in like manner, put the caſe 
that Monimwk had bad an Inhibition againſt Forbes's Author, for ſecurity of 
any Debt, and had neglected to intent Reduction within the 40 year, no 
doubt there did ariſe a Defence of Preſcription againſt him wha had neglect- 
ed his Right, whilft another had a Right ſo long cloath'd with Poſſeſſion: 
But ftill this preſcription depended not up the Act of Parliament 1617. 
Seing therefore, the Deciſion is not founded upon the Act of Parliament expreſ- 
1, and might very congruouſly be underſtood uponPreſcriptions of Obligations, 
introduced by Acts long prior to the Act founded on; it does not at all prove. 
for the Petitioner. 
24s, T he Deciſion 7 December 1633, The Paroch of Abersherder 
Paroch of Gemrie, is nothing to the purpoſe: For the Preicription there menti- 
ned, is not of an Heretable Subject, but of a Bell: beſides it is. a Preſcription 
of the actio commodati, the Paroch of Aberskerder having lent the Bell to the 


Paroch of Cemrie, and negleed to intent Action on the Perſonal a IE] 
. 5 d 8 implyed 


againſt the 


7”. P 


W ne 


| 1 5 | 
implyed to Re-deliver within the 40 years, which depended upon the foreſaid 


Act of Parliament James zd, and not upon the Act of Parliament 1617. | 

ztio. The Deciſion the 28 November hs Younger contra Fobyfton, is no- 
thing to the purpoſe; For tho the Lords found the Service, which had been. 
obtained in the 1608 good, and that the Reduction upon the Service 1655 was 
preſcrived, yet they did not find that the Preſcription run from the 1508, 


neither was it needful, for though Stephen Porteous was ſerved in the 1655, 


which was two years within the Preſcription, counting from the 1617, yet the 
Service waseno Interruption; and it does not appear, that the Reduction was 
intented untill the 1665 which was 48 years from the A& of Parliament; 
and ply Stair Obſerves after all, That the Preſcription was not ſuſtained 
upon the firſt part of the Act of Parliament 1617, but upon the Clauſe concern- 
ing the preſcription of Actions in general, which the Lords found extended to 
Reductions of Retours: And which truely might as well have been ſuſtained 
upon the Ancient Acts of Parliament, anent Preſcription of Obligations, ſeing 
that Act was Extended toTeſtaments long before, as Durie Obſerves 19June 1627, 
Lindſay contrar Balnagoun, and the foreſaids Acts might certainly as Congru- 
ouſly be extended to Actions concerning Retours, as to Teſtaments. 

4to. As to the Deciſion 14 July 1675, The Colledge of Aberdeen con tra Earl 
of Northesk, it is well to be noticed, that neither did the Lords in that caſe 
find, that the Preſcription was current from the 1612, nor was it needful, ſe- 
ing there was 58 years run, counting from the Act of Parliament FT. 5 

The Deciſions being thus taken off, for clearing my Anſwers yet further, 
ſhall beg leave to ſuppoſe, that the Act of Parliament 1617, had only found and 
Declared, That whoſoever ſhould in time coming, poſſe(s 40 years conform to 
their Heretable Infeltments, would there have been any place, for this con- 


ſtrained Retroſpect urged for the Petitioner? Certainly no. If then the Act of 


Parliament has added but one caſe more, there is ſtill no place for the Retro- 
ſpect, unleſs the Petitioner were in that caſe, viz. As having poſſeſt 40 years 
uninterrupted before the Act ot Parliament, which is impoſſible upon the Act 
of Ranking 1606. « 

Upon the whole matter, it is evident, That the Petitioner's ſingleAlledgance 
reſolves in a Retroſpe&t. 2do. That Retroſpects being againſt Law and com- 
mon Rules, are never to be aſſiſted by Interpretation, nor to be preſumed 
where they un in the moſt poſitive and cleareſt terms expreſt. 3t70. 


Eſpecially in materia odioſa. 


In Reſpect whereof, the Deſire of the Pet; tion 
ought to be Refvſed. — 3 
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